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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: (1) Whether interspousal tort ‘actions 
are governed by the law of the forum or the lex loci delicti; (2) Whether 
the common law rule barring interspousal actions is substantive or 
remedial — i.e. whether a cause of action ever arose between spouses 
at common law; (3) Whether in the absence of substitution for the 
deceased party, judgment was properly entered; and, (4) Whether the 


notice of appeal was timely filed to vest jurisdiction in this Court. 
| 
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SUMMARY OF ARGUMENT 


There can be no quarrel that one of the parties is deceased or that 
the action will lie elsewhere. Neither of these facts compel a result 
different than that of the Trial Court. The desire to keep abreast of the 
times, or adopt sophisticated mores, is the province of the legislature. 
The function of the courts is to interpret the law and the Supreme 
Court's interpretation of the Married Women's Act in the District of 
Columbia is binding on this Court. | 


Substitution of the deceased party has not been made and the Court 
should not await 'the pleasure of the Appellant's counsel. No good rea- 
son has been shown for failure to substitute. In addition, Appellant's 
motion to reconsider was without substance and did not terminate the 
running of the time for appeal, therefore, this appeal should be dis- 
missed. 


ARGUMENT 


I. 


Where a'Conflict of Law as to a Particular Issue Exists, 
the Law of the Jurisdiction With the More Substantial 
Interest in the Resolution of the Issue Is Applied 


The public policy of this jurisdiction has long barred interspousal 
tort actions, Thompson v. Thompson, 218 U.S. 611; Spector v. Weisman, 


59 App. D.C. 280; Steele v. Steele, 65 F. Supp. 329; Baker v. Gaffney, 
141 F. Supp. 602; Mountjoy v. Mountjoy, 206 A.2d 733. The necessary 
procedural machinery is said not to exist. Woolen v. Lorenz, 68 App. 
D.C. 389. 


Other jurisdictions confronted with the factual situation presented 
here recognize the general principle that the existence of the cause of 
action is determined by the lex loci delicti, but apply their own law, or 
"family law," in resolving the question whether the action can be main- 
tained in the forum selected. Flogel v. Flogel, 133 N.W.2d 907 (Iowa); 
Koplik v. C. P. Trucking Corporation, 27 N.J. 1, 141 A.2d 34; Haum - 
schild v. Continental Casualty Co., 7 Wis. 2d 130, 95 N.W. 2d 814. 


In Flogel v. Flogel, supra, one Spouse sued the other intheir home 
state of Iowa, which recognized interspousal immunity, where the acci- 
dent occurred in Wisconsin which had abolished the immunity. Noting 
that the case was one of first impression in Iowa, the Court stated: 


"[the question] has been decided in several other juris+ 
dictions. The rule seems firmly established that if the 
law of the forum prohibiting the maintenance of a tort 
action between spouses is regarded by the Court of the 
forum an essential part of the public policy which will 
be contravened by the enforcement of a cause of actio 
created by the law of the state where the tort occurred 
the cause of action will not be enforced at the forum, 
although its existence elsewhere may be conceded. In 
other words, the family law of the forum is applied." | 


The desire to fix an immutable standard in situation of this type is 
paramount since: 


", .. it is sensible and logical to have disabilities to sue 
and immunities from suit arising from the family rela- 
tionship determined by reference to the lawofthe state 
of the family domicile when the suit is brought in that 
state. Otherwise, the Jex loci will be permitted to inter- 
fere seriously with a status and a policy which the state 
of residence is primarily interested in maintaining.” 
(Koplik v. C. P. Trucking Corp., supra) 


Il. 


Any Cause of Action for Interspousal Torts 
Must Be Created by the Congress 


The common law did not recognize interspousal actions, Thomp- 
son v, Thompson, 218 U.S. 611. Exceptions to the rule in this] juris- 
diction were created by statute, D.C. Code § 30-208 (1961 edition). 
That one spouse dies, that a divorce decree is entered, or that! the 
case involves an antenuptial tort is not controlling. The question is 
whether there was a cause of action at common law, as distinguished 
from merely a bar to a right of action. 


| 
There is almost, if not, complete agreement that the immunity 
from interspousal tort actions was substantive in nature, Callow v. 


Thomas, 322 Mass. 550, 78 N.E.2d 637; Bissonette v. Bissonette, 145 
Conn. 733, 142 A.2d 527; Hudson v. Hudson, 226 Md. 521, 174 A.2d 339; 
Keister v. Keister, 123 Va. 157, 96 S.E. 315. Although recognizing this 
basic principle, some jurisdictions, when this immunity is not recog- 
nizedor has been abolished by statute, permit interspousal tort actions 
arising from accidents which occur in jurisdictions which still adhere 
to the common law, Thompson v. Thompson, 105 N.H. 86, 193 A.2d 439, 
96 ALR2d 969 (spouses domiciled in New Hampshire, accident occurred 
in Massachusetts); Haumschild v. Continental Casualty Co., T Wis. 2d 
130, 95 N.W.2d 814 (spouses domiciled in Wisconsin, accident occurred 
in California, decided before the recent Klem v. Klem, 26 Cal. Rptr. 
102, 376 P.2d 70); Bodenhagen v. Farmers Mutual Insurance Co., 5 
Wis. 2d 306, 92 N.W.2d 759, 95 N.W.2d 822 (spouses domiciled in Wis- 
consin, accident in Dlinois, expressly stating the immunity was sub- 
stantive but that the law of the forum controlled). The foregoing cases 
permit the law of the forum to create a cause of action when such does 


not exist at the lex loci delicti. The reasoning employed is that famil- 
ial rights or disabilities are hardly the concern of other jurisdictions. 
A better approach to the problem, one having more consistent logic, is 
that which recognizes the substantive nature of the common law rule 


and applies it even though to do so may result in discrimination among 
residents, or domiciliaries, of the same state. So in Shaw v. Lee, 258 
N.C. 609, 129 S.E.2d 288, the North Carolina court, which jurisdiction 
has abolished the common-law rule, refused to entertain an inter- 
spousal tort action between two of its own residents arising from an 
accident which occurred in Virginia, where admittedly the action would 
not lie, saying: "In our view it is not a question of the capacity to sue 
but a question of whether the spouse ever had a cause of action." 


To view the common-law rule as a matter of remedy or capacity 
is to permit geographical incidence or time (i.e. antenuptial tort or 
death) to control what is conceded to be a matter of substance. But to 


follow the result reached in such cases as Shaw v. Lee, supra, permits 
what might be argued to be unwarranted discrimination amongst resi- 

dents of the same state when to do otherwise would not offend the pub- 
lic policy (if such is the sole grounds for the rule) of the foreign com- 
mon law jurisdictions. 


With rare exceptions, Moiser v. Carney, 376 Mich. 532, 138 N.W.2d 
343, the courts have deferred to the legislature when requested to 
effect a change in the common-law rule. But even in the exceptional 
instances the courts rely on statutes which provide, in part, a basis 
for changing the rule, or, simply interpret the pertinent Married 
Women's Act directly opposite the interpretation the Supreme Court 
has given on the District of Columbia statute, Thompson v. Thompson, 
218 U.S. 611. 


The reasons cited in the majority opinion of the Court coneerning 
public policy considerations are not thought compelling by state courts 
seeking a different result. But the Court noted the matter admitted of 
considerable debate and said: 'In cases like these interpretation of the 
law is the only function of the courts." It would seem clear then, that 
the courts cannot create a cause of action when such never existed. A 
concise statement applicable here is set forth in Abboit v. Abbott, 67 
Me. 304, 24 Am. Rep. 27, is as follows: | 


"There is not only no civil remedy but there is no civil, 
right during coverture, to be redressed at any time, 
There is, therefore, nothing to be suspended. Divorce 
cannot make that a cause of action which was not a 
cause of action before divorce. The legal character of 
an act of violence by a husband upon a wife, and of the, 
consequences that flow from it is fixed by the condition 
of the parties at the time the act is done. If there is 
no cause of action at the time, there can never be | 
any...." 


Thus, the vitality of the reasons supporting public policy consider- 


ations are not at issue. Nor, is it a question whether reasons for the 
immunity have disappeared through death, divorce or the like. There 
never was 2 cause of action at common law. Even if the interpretation 
of the Supreme Court in Thompson v. Thompson, supra, is ignored, 
recourse must be had to decisions of the Maryland court on the com- 
mon law, since the District of Columbia derives its common law from 
Maryland. The Courts of Maryland have consistently held that no cause 
of action arose between spouses at common law, David v. David, 161 
Md. 532, 157 A.'755, 81 ALR 1100; Fustenburg v. Fustenburg, 152 Md. 
247, 136 A. 534; therefore, a removal of reasons for the immunity did 
not create a cause of action, Ennis v. Donovan, 222 Md. 536, 161 A.2d 
698. 


The foregoing authorities are compelling reasons for affirming the 
Trial Court's decision in this case and its action in entering judgment 
should be affirmed. 


III. 


The Trial Court Had Jurisdiction To Enter 
Judgment in Favor of the Deceased 
Appellee-Defendant 


The courts have inherent jurisdiction to dispose of litigation before 
it. Where there has been no substitution within forty-five days from 
the date a suggestion of death is filed, Rule 25 of the Federal Rules of 
Civil Procedure provides that the action shall be dismissed. The sug- 
gestion of death as to the appellee-defendant was filed on October 27, 
1965 (J.A. 5). 


Judgment in favor of the deceased was entered on January 10, 1966, 
well after the time provided for by the rules. Appellant's motion to 
reconsider (J.A. 6) indicates "this matter is now being undertaken and 


should be accomplished in the near future.” The substitution has not 


been effected as of the date of filing of this brief and the entry of judg- 
ment in favor of the deceased party was proper. | 


Iv. 


Appellant's Motion for Reconsideration of the Trial 
Court's Action Was Not Sufficient To Stay the 
Time for Filing the Notice of Appeal 


| 
The Trial Court's order granting summary judgment was entered 
on January 10, 1966 (J.A. 5). Appellant's motion to reconsider was 
filed the same day and deniedon February 3, 1966 (J.A. 6 & 7). | The 
notice of appeal filed February 24, 1966, recites it is from the judg- 
ment entered on the 3rd day of February, 1966 (J.A. 8). Since no judg- 
ment was entered on that date, the appeal must be considered from the 
judgment entered on January 10, 1966. But the notice of appeal was 
filed twelve days after the time provided in Rule 73(a) of the Federal 
Rules of Civil Procedure. The filing of notice of appeal is jurisdic- 
tional and the motion to reconsider is not one within Rule 73(a) ter- 
minating the running of the time for appeal, Randolph v. Randolph, 91 
U.S. App. D.C. 170. 


CONCLUSION 


The Trial Court's action was proper notwithstanding the several 
reasons advanced by Appellant. Therefore, the judgment entered 
should be affirmed. 


Respectfully submitted, 


THOMAS J. SCANLON 
HOWARD J. McGRATH 
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Washington, D.C. 20005 
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ANSWER OF APPELLANT TO PETITION FO 
REHEARING AND/OR REHEARING EN BANC 


Comes now the Appellant, through counsel, and moves this 
Honorable Court for an order denying Appellee's Petition for Re- 
hearing and/or Rehearing En Banc, and for reasons therefore 
submits that the following be considered in support of Appellant's 


answer to the petition: 


This Court, on April 14, 1967, in a well-considered and 
comprehensive opinion, reversed a decision of the District Court 
with instructions to proceed with this action on its merits. The 


record indicates that, at the time the Appellant filed her motion for re- 
consideration of the Trial Court's granting of Appellee's motion for surr.- 
mary judgment, she indicated that the matter of a substitution of party 
for the decedent was "being undertaken and should be accomplished in 
the near future." When the District Court granted the motion for sum- 
marv judsment, the Appellant terminated her attempt to have an admin- 


istrator appointed for her husband's estate. This action was taken by 


the Appellant pending the outcome of her appeal. Since the decision of 


this Court cn April 14, 1967, the Appellant has once again set in motion 
the procedure required for the substitution of a party. However, betore 
this could be accomplished again, the Appellee sought and obtained, 
through motion, additional time within which to file a Petition for Rehear- 
ing Once having been informed of Appellee's intention, the Appellant 


suspended again her attempts to have an administrator appointed. 


In light of the above, the Appellant strongly urges that the alleged 
basis for the Petition for Rehearing on the ground that the Appellant has 
not nad a personal representative substituted for the deceased Appellee 
as of this date is no basis for rehearing. The Appellee seeks now to 
obtain an affirmance of the District Court's decision by means of a 
situation which the Appellee has in fact created through no fault of the 


Appellant. 


The unanimous decision of this Court in reversing the decision of 
the District Court is in keeping with the established law of this jurisdic- 
tion anda great majority of decisions on this subject. No substitution 
has been made by the Appellant in order to await the final decision of this 
Court on her appeal. Had this Court affirmed the decision of the Dis- 
trict Court, the appointment of an administrator would have been a use- 
less gesture. Now that the Court of Appeals has rightfully reversed the 


decision of the District Court, she will proceed with the substitution. 


The Appellant respectfully requests that the Petition for Rehearing 
be promptly denied so that she may proceed to a disposition of her case. 


Respectfully submitted, 


JOSEPH H. KOONZ, JR. 
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925 - 15th Street, N. W. 
Washington, D. C. 20005 
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